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In the District Court of the United States, 
Southern District of California, Northern Division 


No. 1448—ND 


HELEN McCARTHY WILLOUGHBY, 


Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 


Defendant. 
COMPLAINT 


Comes now plaintiff, Helen McCarthy Willoughby, 
and complains of defendant, and for cause of action 
alleges: 

I. 

That plaintiff is now and at all times herein men- 
aoned was a resident of the City of Tulare, in the 
Jounty of Tulare, State of California, residing at 
333 East Inyo Street, Tulare, California. 


If. 

_ That on or about the Ist day of September, 1944, 
John R. Willoughby entered upon active duty with 
the Army of the United States; that John R. Wil- 
oughby, at said time and date, was assigned Serv- 
ce No. T 184 054 by the Army of the United States ; 
hat on or about the Ist day of October, 1944, the 
aid John R. Willoughby purchased and placed in 
orce and effect with the Veterans Administration 
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of the United States of America National Service 
Life Insurance Policy Number N-1758-73-96 for the 
sum of Ten Thousand and no/100 [2*] Dollars 
($10,000.00) ; that, pursuant to the terms and condi- 
tions of said policy, the plaintiff, Helen McCarthy 
Willoughby, was named the beneficiary of said Na- | 
tional Service Life Insurance Policy; and that at 
all times herein mentioned said Life Insurance , 
Policy was in full force and effect and the plaintiff | 
was named and maintained as beneficiary of said 
Life Insurance Policy. 


ITI. ! 

That the plaintiff, Helen McCarthy Willoughby, 
is the mother of John R. Willoughby, and that on 
or about the 24th day of May, 1952, the said John 
R. Willoughby died in the City of Fresno, County of 
Fresno, State of California; that on or about the 
15th day of October, 1952, pursuant to the terms 
and conditions of said policy hereinabove referred 
to, the plaintiff, Helen McCarthy Willoughby, as} 
beneficiary, made application to the Veterans Ad- 
ministration of the United States of America for 
payment of the proceeds of said Life Insurance 
Policy, to wit, the sum of Ten Thousand and no/100 
Dollars ($10,000.00) ; that on or about the 25th day 
of March, 1953, the claim of the plaintiff, as afore- 
said, was denied by the Veterans Administration of 
the United States of America; that subsequent to 
said denial, the plaintiff, Helen McCarthy Wil- 
loughby, appealed said denial to the Board of 
Veterans’ Appeals of the Veterans Administratior 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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of the United States of America; and that on the 
19th day of August, 1953, said appeal was denied 
by said Board. 

IV. 

That plaintiff has at all times since the 24th day 
of May, 1952, continuously made demand upon the 
Veterans Administration of the United States of 
America for payment of said claim as hereinbefore 
set forth and that the said Veterans Administration 
aas refused and continues to refuse to pay the same, 
and that there is now due, owing and unpaid upon 
said Life Insurance Policy the sum of Ten Thou- 
sand and No/100 Dollars ($10,000.00), plus interest 
pon said [38] sum at the rate of seven per cent 
nu %) per annum from the 24th day of May, 1952, 
intil paid. 


' Wherefore, plaintiff prays judgment against de- 
‘endant in the sum of Ten Thousand Dollars ($10,- 
100.00), together with interest thereon at the rate 
of seven per cent (7%) per annum from May 24th, 
952, until paid. 
| /s/ ADOLPH FEIERBACH, 
1 Attorney for Plaintiff. 


i Duly verified. 
[Endorsed]: Filed March 18, 1955. [4] 
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[Title of District Court and Cause. | 


ANSWER OF DEFENDANT, UNITED STATES | 
OF AMERICA, AND DEMAND FOR JURY 


TRIAL 


Comes Now the defendant, United States of 
America, and in answer to plaintiff’s Complaint on: 
file herein, admits, denies and alleges as follows: 


Ne 
In answer to the allegations contained in Para- 
graph I of plaintiff’s Complaint, the defendant ad- 
mits the allegations contained therein. 


JUL: 
Tn answer to Paragraph II of plaintiff’s Com- 
plaint, this answering defendant admits that John 
R. Willoughby entered active duty with the Unite 
States Military Forces and, effective October 1 
1944, was issued National Service Life Insuraneé 
in the amount of $10,000 under Certificate No 
N 17 587 396 for which he designated his mother 
Helen McCarthy Willoughby, the plaintiff herein 
as sole beneficiary; the defendant denies generall 
and specifically that [5] said life insurance police 
was in full force and effect at all times mentione 
in the Complaint. The defendant alleges that sat 
insurance policy lapsed for non-payment of pr 
miums on October 1, 1947. 
TTI. 
In answer to Paragraph III of plaintiff’s Co 
plaint, the defendant admits the allegations con 
tained therein. 
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Ny: 

In answer to Paragraph IV of plaintiff’s Com- 
plaint, the defendant admits that the plaintiff has 
continuously made demand upon the Veterans Ad- 
ministration for payment and that the Veterans 
Administration and the defendant have refused 
and continue to refuse to make payment; this de- 
fendant denies each and every other allegation con- 
tained in said Pragraph IV of plaintiff’s Complaint. 
} 


First Affirmative Defense 


f 


For its first affirmative defense, the United States 
of America alleges as follows: 


ite 
That John R. Willoughby, herein referred to as 
the ‘‘veteran”’ entered the active military service of 
the United States of America in September of 1944. 


\ 
iq 


] II. 
_ Effective October 1, 1944, the veteran was issued 
National Service Life Insurance in the amount of 
10,000 under Certificate No. N 17 587 396 on the 
ive year level premium term plan for which he 
Yesignated his mother, Helen McCarthy Willoughby, 
‘tho is hereinafter referred to as the plaintiff, as 
tole beneficiary. 
| iat 
The insurance remained in effect on a premium 
/aying basis until October 1, 1947, when it lapsed 
. wr nonpayment of the premium due on that [6] 
ate. 
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LINE 

On July 12, 1948, the veteran executed a non- 
medical application for reinstatement of the lapsed 
insurance on a comparative health basis. In said ap- 
plication for reinstatement form, the veteran fraud- 
ulently misrepresented his comparative health and 
his statement regarding any illnesses suffered or 
treatment obtained since the lapse of the insurance, 


V. 
The veteran knowingly made such false repre- 
sentations which concern a material fact with intent 
to deceive. 
VI. 
The defendant, relying on such false representa: 
tions made by the veteran reinstated said insurance 
as of July 1, 1948. 


VIl. 
Said action of the defendant in reinstating sai 
insurance in reliance upon the veteran’s misrepre 
sentations was void in law and of no force an 
Callect. 
Second Affirmative Defense 


For its second affirmative defense, the defendan 
alleges as follows: 
if 
That paragraphs I and II of defendant’s Firs 
Affirmative Defense are hereby incorporated in 
this, the Second Affirmative Defense, as though s¢ 
forth in full. 


i. 
That the insurance lapsed for nonpayment 
premium due on December 1, 1949. | 
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On February 6, 1950, the veteran executed a non- 
medical reinstatement application which included a 
certification as to his comparative health. [7] 


| IV. 
That the veteran misrepresented his comparative 
health condition and the fact that he had not been 
under treatment for any illness since the lapse of 


the insurance policy. 


' V. 

That the veteran knowingly made said misrepre- 
sentation with intent to deceive the defendant as to 
a material fact concerning the reinstatement of the 
insurance policy. 


VI. 

Relying upon said misrepresentation, the defend- 
ant reinstated said insurance effective February 1, 
11950. This action of the defendant, based upon the 
nisrepresentation of the veteran, was void in law 
ind of no force and effect. 


Third Affirmative Defense 


For his Third Affirmative Defense, the defendant 
uleges as follows: 

i | I. 

i Paragraphs I and II of defendant’s First Affirm- 

(itive Defense are herein incorporated as though 
et forth in full in this, the defendant’s Third Af- 
irmative Defense. 


th 


iy 
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II. 
Said insurance lapsed for nonpayment of pre- 
miums due September 1, 1950. 


III. 

The veteran thereafter executed a reinstatement 
application form which contained a Certificate of. 
the veteran as to his comparative health since the: 
lapse of the insurance and as to any treatment for 
illness received by him since the lapse of the insur-- 
ance. 

1, 

That the veteran misrepresented the condition of! 
his health [8] and the statement with reference to 
treatment for illness since the lapse of the policy. 


V. 
That the misrepresentation as to his health was 
knowingly made by the veteran with intent to de-| 
ceive the defendant as to a material fact in the re- 


instatement application. | 
| 


VI. 
That a further statement was executed by the 
veteran on December 1, 1950, in which the veteran 
stated that he was in as good health on October 18; 
1950, as he had been on September 1, 1950, and tha 
he had not received any treatment for illness during 
the same time. 
VAM. 
The veteran’s statement of December 1, 1950, was 


a misrepresentation of a material fact which hac 
t 
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been knowingly made by the veteran with intent to 
‘deceive the defendant. 


VIL. 

Relying on the foregoing misrepresentations of 
the veteran, the defendant reinstated said insur- 
ance policy on December 4, 1950. Said action of the 
defendant in reinstating said policy was void in 
law and of no force and effect due to the fact it was 
based upon a misrepresentation of the veteran. 


_ Wherefore, defendant prays for judgment as fol- 
lows: 

| 1. That judgment be rendered in favor of de- 
fendant and against the plaintiff dismissing plain- 
sift? s Complaint; 


2. That the defendant recover its costs; 


' 3. That the defendant recover such further and 
additional relief as to the Court seems meet and just 
n the premises. [9] 


LAUGHLIN E. WATERS, 
| United States Attorney; 


MAX F. DEUTZ, 
Assistant U. 8. Attorney, 
: Chief of Civil Division; 
/s/ ANDREW J. DAVIS, 
Assistant U. 8. Attorney, 
Attorneys for Defendant. 
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Demand for Jury Trial 


The defendant hereby demands a jury trial as to) 
all issues triable as of right by jury in the within” 
action. 


Dated: This 16th day of June, 1955. 


LAUGHLIN E. WATERS, 
United States Attorney; 


MAX F. DEUTZ, 
Assistant U. 8. Attorney, 
Chief of Civil Division; 


/s/ ANDREW J. DAVIS, 
Assistant U.S. Attorney, 
Attorneys for Defendant. 


[Endorsed]: Filed June 16, 1955. [10] 
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PRETRIAL STIPULATION 


Received in evidence as Defendant’s Exhibit A 7 


The parties, by and through their respective coun 
sel hereto, submit the following Pretrial Stipulatior, 
regarding facts which are admitted and will requiré 
no further proof. | 


1. John R. Willoughby herein referred to as thi 
veteran, entered the active military service in Sep) 
tember, 1944, and was retired with the rank 0 
Flight Officer in November, 1945, because of diabete 
mellitus. ! 
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2. ‘The veteran applied for and was issued Na- 
tional Service Life Insurance Policy No. N 17 587 
396 in which he designated his mother Helen Mc- 
Carthy Willoughby, the plaintiff herein, as the sole 


beneficiary. 


3. On September 28, 1944, the veteran cancelled 
his prior designation and named the plaintiff as 
primary beneficiary and his wife, Edythe Rose Wil- 
loughby, as contingent beneficiary. This last designa- 
tion of beneficiary was affirmed by the veteran [12] 
m August 21, 1950, at which time a lump sum mode 
of settlement of the insurance was selected. 


4. Upon the veteran’s retirement from the active 
nilitary service, he was granted a hearing before 
he Army Retirement Board, a copy of which pro- 
eedings will be offered in evidence as Plaintiff’s 
Oxhibit A. 


d.. Following the original granting of insurance 
y the defendant to the veteran, the policy remained 
o effect on a premium paying basis to October 1, 
947, when it was declared by the VA to have lapsed 
Jor nonpayment of premium due on that date. 


: 6. On July 12, 1948, the veteran executed a form, 
copy of which is attached hereto as Exhibit B en- 
tled ‘‘Application for Reinstatement”? which con- 
uins the following questions and answers: 

Q. 8. ‘Are you now in as good health as you 
“Mere on the due date of the first premium in de- 
ult?’ i 

A. “Ves.” 


| 
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Q. 9. ‘‘Have you been ill, or suffered or con- 
tracted any disease, injury, or infirmity, or been 
prevented by reason thereof from attending your 
usual occupation, or consulted a physician, surgeon, 
or other practitioner for medical advice or treat- 
ment at home, hospital, or elsewhere, in regard. to 
your health, since lapse of this insurance ?”’ 

A.“ No.”’ | 


7. Said Reinstatement Application designated as 
Exhibit B was received by the Veterans Administra- 
tion on July 13, 1948, and a sufficient amount having 
previously been tendered by the veteran to cover the 
payment of the premiums required for reinstate 
ment on a comparative health basis, and the Applij 
cation appearing regular on its face, the insurance 
was reinstated in accordance with established oc 
tice as of July 1, 1948. [13] 


8. Premiums were paid on the reinstated insur 
ance through November 30, 1949, and the insuraner 
again was declared by VA to have lapsed for non 
payment of the premium due on December 1, 1949 


9. On February 6, 1950, the veteran execute 
another Reinstatement Application, a copy of whie 
is attached hereto as Exhibit C. Included therein i 
a certification containing language similar to th 
in the certification appearing in his heretofore rej 
ferred to Application dated July 12, 1948. The fo# 
lowing questions and answers appear on_ thi 
Application for Reinstatement: 


oar! 
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Q. 10. ‘Are you now in as good health as you 
were on the due date of the first premium in de- 
fault?” 


cA i Was Zhe 


Q. 11. “Have you been ill or suffered or con- 
tracted any disease, injury, or infirmity, or been 
orevented by reason thereof from attending your 
Asual occupation, or consulted a physician, surgeon, 
w other practitioner for medical advice or treat- 
ment at home, hospital or elsewhere, in regard to 
your health since the lapse of this insurance 2”’ 
mA. “No.” 


10. This Application after being mailed by the 
veteran on February 8, 1950, together with a remit- 
ance in an amount sufficient to cover the premiums 
jequired for reinstatement on a comparative health 
asis was received by the Veterans Administration 
jn February 9, 1950, and it appearing regular on 
[s face, the insurance was reinstated as of Febru- 
ty 1, 1950. 


11. After February 9, 1950, the veteran paid 
remiums as they became due through August ol, 
950, when the insurance was declared by VA to 
pve lapsed again for nonpayment of premium. [14] 


} 12. The veteran was advised on October 3, 1950, 
Wy the Chief, Premium Accounting Division, of the 
feterans Administration, Oakland District Office, 
Aat the insurance had lapsed, and that if he desired 
1 continue his insurance, he might apply for rein- 
fatement by applying for and signing a Reinstate- 
lent Application form. 
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13. On October 19, 1950, the nonmedical Rein-. 
statement Application form, a copy of which is: 
attached hereto as Exhibit D signed by the veteran 
was received by the Veterans Administration. This 
Application had been mailed October 18, 1950, with 
“ August 30, 1950,’’ being set forth as the date of the 
Application. The following questions and answers 
appear on this form: 

Q. 10. ‘Are you now in as good health as you 
were on the due date of the first premium in de 
fault?”’ 

A. Sives.”’ 

Q. 11. ‘‘Have you been ill or suffered or con: 
tracted any disease, injury, or infirmity, or beer 
prevented by reason thereof from attending youl 
usual occupation, or consulted a physician, sur 
geon, or other practitioner for medical advice ©@: 
treatment at home, hospital or elsewhere, in regar¢ 
to your health since the lapse of this insurance ?”’ 

A. “Nor | 


14. On November 29, 1950, a letter was addresse 
to the veteran by the Chief, Premium Accountin 
Division of the Veterans Administration, Oaklan 
District Office, in which the veteran was advised the 
since his Reinstatement Application bearing th 
date ‘‘ August 30, 1950,’’ was not mailed or otherwis 
delivered to the Veterans Administration withi 
five days after said date, as required by the [1 
pertinent regulations, it was necessary that he ex 
cute and return the Statement transmitted ther 
with in order that consideration might be given - 
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the Application. The Statement was executed by the 
veteran on December 1, 1950, a copy of which is at- 
tached hereto as Exhibit FE. 


15. Following the receipt of the said Statement 
by the Veterans Administration on December 4, 
1950, the insurance in question was reinstated and 
remittances were regularly tendered by the veteran 
on account of premiums until his death which oc- 
curred in the Veterans Administration Hospital, 
Fresno, California, on May 24, 1952. 


16. On June 16, 1952, the plaintiff filed a formal 
slaim for insurance benefits with the Veterans Ad- 


ministration. 


17. Thereafter, the Disability Insurance Claims 
Division of the Veterans Administration, Denver 
District Office, made its determination determined 
m March 16, 1953, that the veteran had not been 
otally disabled for insurance purposes on July 12, 
(948, or February 6, 1950, but that he had been so 
lisabled on October 18, 1950, and thereafter on 
March 18, 1953, the Chief Medical Consultant, Un- 
lerwriting Division, of said office, held that if the 
nedical evidence currently of record had been dis- 
|losed when the various Reinstatement Applica- 
jions were made, the Applications would have been 
nedically rejected. 


1 | 18. A formal decision was subsequently rendered 

y the Director of the Claims Service on May 14, 
4953, wherein it was held that nothing was payable 
)) a account of the insurance because of the veteran’s 
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misrepresentations as to the state of his health when) 
he applied for reinstatement. | 


19. Plaintiff thereafter appealed to the Board of ' 
Veterans’ Appeals the decision disallowing hei 
claim and that Board denied her appeal by decision | 
dated August 19, 1953. [16] 

91. The insurance policy which is the subject of! 
this action is in the amount of $10,000 designated 
Certificate No. N 17 587 396 and is on the five yeag 
level premium term plan. 


Dated: This 9th day of November, 1955. 


LAUGHLIN E. WATERS, 
United States Attorney; 


MAX F. DEUTZ, 
Assistant U. 8. Attorney, 
Chief of Civil Division; 


/3/ ANDREW J. DAVIS, 
Assistant U. 8. Attorney, 
Attorneys for Defendant. 


/3/ ADOLPH FEITERBACH, 
Attorney for Plaintiff. [17] 
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[Title of District Court and Cause. ] 


ORDER FOR JUDGMENT 


The above case came on for trial on February 9, 
1956. The plaintiff was represented by Adolph 
Feierbach and the defendant was represented by 
Laughlin EK. Waters, United States Attorney, An- 
drew J. Davis, Assistant United States Attorney, 
appearing. Following trial, briefs were submitted on 
behalf of the respective parties. 


The complaint seeks a recovery in the sum of 
$10,000.00 on a National Service Life Insurance 
policy issued by the United States. The defenses set 
forth in the answer allege that reinstatements of 
the policy were procured by fraudulent representa- 
gions of the insured, and that the policy was and is 
aul] and void. 


The veteran, John R. Willoughby, entered active 
nilitary service in September, 1944, and was retired 
with the rank of Flight Officer in November, 1945, 
secause of diabetes mellitus. He applied for and was 
ssued National Service Life Insurance [22] Policy 
No. N-17587396, in which he designated his mother, 
the plaintiff herein, as the sole beneficiary. Later he 
lesignated the plaintiff as primary beneficiary and 
tis wife as contingent beneficiary. 


| Following the original granting of insurance by 
he defendant to the veteran, the policy remained in 
ffect on a premium-paying basis to October 1, 1947, 
vhen it lapsed for nonpayment of premium due on 
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that date. On July 12, 1948, the veteran made appli- 
cation for reinstatement which contained the follow- 
ing questions and answers: 


Question 8: Are you now in as good health as 
you were on the due date of the first premium in de- 
fault? 

Answer: Yes. 


: 
: 
Question 9: Have you been ill, or suffered or . 
contracted any disease, injury, or infirmity, or been © 
prevented by reason thereof from attending” 
your usual occupation, or consulted a physician, | 


surgeon, or other practitioner for medical advice or 

treatment at home, hospital or elsewhere, in regard | 

to your health since lapse of this insurance? 
Answer: No. 


Question 10: Have you ever applied for dis- 
ability compensation, retirement pay, pension or 
waiver of insurance premiums? ! 

Answer: Yes. 


On the form of application, there was a space 
provided for the ‘‘C-number,”’ in the event Question 
10 should be answered ‘‘yes.’’ A ‘‘C-number’’ indi- 
cates to the Veterans Administration a claim. Thi 
space was not completed on the application. The evi-} 
dence establishes without conflict that the veteran 
had made application to the Veterans. Administra-? 
tion for treatment on May 25, 1948, and that the re} 
quested [23] treatment was authorized to be ad-} 
ministered by Dr. E. R. Schottstaedt, of Fresno, an¢ 
that such treatment was furnished at the office o1 
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he physician from May 18, 1948, through June 30, 
948. The following services were rendered, and the 
vill for the treatments was certified by Dr. Schott- 
teadt : 


“Office visit May 18, 1948. 
“Office visit May 25, 1948. 
‘‘Blood sugar test May 19, 1948, 71.9 mg per 
00 ce. 
| | N.P-N test 30.1 mg%. 
“Glucose Tolerance Test May 20, 1948. 
‘Urinalysis May 25, 1948.”’ 


The medical report of the physician to the Veter- 
ns Administration contains the following remarks: 


‘*Medical discharge from army because of dia- 
etes. Hospitalized while in the service. Has 100% 
isability pension. Has insulin reactions. * * * 
‘hysical findings: ankle Oedema, msulin reactions; 
yperglycemia; glycosuria, diabetes, improperly 
ontrolled. Treatment and progress: Medications 
‘ith progress. Diet. Diagnosis: Diabetes mellitus 
\ * Is further treatment required? Yes.” 


The diagnosis of diabetes mellitus was the same as 
te diagnosis of the Army physicians at the time the 
steran was retired in 1945. In the transcript of the 
yoceedings held on October 2, 1945, page 2, this 
€idence was produced: 


| “Maj. Miller: Have you made a recent physical 
‘€amination of Mr. Willoughby? 
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‘““A [by Capt. Fred E. Maisel, MC] I have, on 2 
October, 1945, in conjunction with Major Kane. 

‘‘Maj. Miller: Did you have access to the com- 
plete medical history of Mr. Willoughby at the time 
you made your examination ? 

‘A. J did. [24] 

* ¥ * 

‘Maj. Miller: Captain Maisel, will you please 
state the results of your examination of Flight OF 
ficer Willoughby ? 

“A. Asa result of our examination, we arrive 
at a diagnosis of Diabetes Mellitus. 


% % ¥ 


‘‘Maj. Miller: Do you consider this Soma td 
be permanent ? a dos 


The application form for reinstatement containeé 
the following statements or warnings: 


‘‘As a condition to the reinstatement of this in 
surance I certify that the answers to the followin 
questions are complete and true to the best of m 
knowledge and belief. 


‘*Penalty—‘ Any person who shall knowingly ma 
or cause to be made, or conspire, combine, aid ¢ 
assist in, agree to, arrange for, or in anywise pr¢ 
cure the making or presentation of a false or frau 
ulent affidavit, declaration, certificate, stateme 
voucher, or paper, or writing purporting to be sue 
eoncerning any application for insurance or rei 
statement thereof, waiver of premiums or claim fe 
benefits under National Service Life Insurance fi 


; 
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himself or any other person, shall, upon conviction 
thereof be punished by a fine of not more than 
$1,000 or imprisonment for not more than one year, 
or by both such fine and imprisonment.’ (Section 
615 of the National Service Life Insurance Act of 
1940).”’ 


| Premiums were paid on the reinstated policy 
shrough November 30, 1949, and it again lapsed for 
nonpayment of premium due on December 1, 1949. 
In February 6, 1950, the veteran executed another 
seinstatement application. [25] Question 10 on this 
ypplication was the same as question 8 on the prior 
ipplication and the answer made by the veteran was 
n the affirmative. Question 11 on the application 
vas the same as Question 9 on the prior application 
snd the answer of the veteran was in the negative. 
‘his form did not contain a question similar to 
Juestion 10 appearing on the prior application. 


j The evidence shows that the veteran applied for 
reatment on December 15, 1949, to be administered 
ya private physician, Dr. C. E. Suits, of Visalia. 
she record of treatment given under this authoriza- 
‘on by the Veterans Administration is as follows: 


f ‘*Office consultations and laboratory examinations. 
_ “December 10, 1949. 
i ‘“December 14, 1949. 
| “December 19, 1949. 
“December 21, 1949. 
» “December 27, 1949. 
“December 31, 1949. 
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‘January 13, 1950. : 
“January 28, 1950. : 


‘Treatment for the condition: Diabetes with ad- 
: 
junct diarrhea and hypertension. ”’ 


In the form authorizing the treatment by Dr 
Suits, and which also contains his report, there was 
a finding by the doctor that the veteran had sufferec 
from ‘Diabetes for 5 years, swelling of ankles an¢ 
feet, upset stomach, occasional nocturia and chroni 
diarrhea for 6 months.’? The diagnosis was “Dia 
betes, chronic diarrhea, mild hypertension.” ) 


Tn the deposition of Dr. Suits, page 15, is this: | 
“Q. This then, diabetes with the complicatia 
mentioned would be, definitely, a progressive yp 
of disease? 
‘A. Yes, it follows that course, it 1s ovadus 
downhill.”’ | 


In that deposition, page 16, the doctor stated: [2¢ 

“<Q. In 1949, on occasion of his first visit to yo, 
do you recall the condition of his eyesight at thy 
time ? | 

‘cA. * * * T am sure his eyesight got worse, an 
as I remember, there was definitely trouble in Ol 
eye at the time. I don’t remember which eye, but 
was possible for him to see and get around all rigl 
Toward the end he practically had to be led eve) 
place he went.’’ | 


Page 29 of the deposition: 
“Q. In that, the original examination, you sta 
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you did, did you also find diabetes mellitus, is that 
correct? A. Yes. 


“Q. Would that have been a continuing condition 
from 1945 ? 


“A. Yes, you don’t get over diabetes,”? 


Page 31 of the deposition: 

“@. (By Mr. Feierbach): * * * How much was 
fbn Willoughby told by you concer ning his condi- 
dion during the course of treatment? 

“A. I think he knew the whole story. I am sure 
‘hat he was told that he had diabetes and that he had 
didney trouble. His wife was definitely told that he 
vould, that it was not a very good outlook and that 
‘ife expectancy was not too long. 

““@. You say he was told he had diabetes? 
“A. He knew that. 

“Q@. He knew that? 

“A. Long before he came to see me.”’ 


) This form of application contained substantially 
e same warnings or statements that appeared on 
le prior application, with the additional statement: 


“T understand that statements made by me in this 
pplication are relied upon in reinstating j Insurance ; 
}at any deception or false statement either ye ue 
| rence, [27] omission, or otherwise may result in 
Ancellation of the insurance or in refusal to pay a 
aim on the policy; and in either event, premiums 
e not returnable.” 


| The policy was reinstated by the Veterans Admin- 
Tration without medical examination as of July 1 
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1948, based upon the statements of the veteran in the 


application. 


The reinstated policy again lapsed on August 31 
1950, for failure to pay premiums. On October 19 
1950, the veteran made application for reinstatemen! 
and the questions 10 and 11 were the same and the 
answers were the same as on the second application 
The same warnings were likewise contained on tad 
form. 


Because the last application was dated August 3 
1950, the veteran certified to the Veterans Adminis 
tration as follows: 


‘“‘T hereby certify that to the best of my knowledg, 
and belief I was in as good health on October 1 
1950, as I was on September 1, 1950, the date of t 
first premium in default on my National Service Li : 
Insurance account. Since the execution of the appli 
cation, I have not been sick, or contracted any di 
ease, or suffered any injury, or consulted a physicia 
in regard to my health, or been prevented by reas 
of ill health or injury, from attending my usual o 
cupation, and that I am now in sound conditio 
mentally and physically, excepting as follows: * *} 


/s/ “JOHN R. WILLOUGHBY. 


‘*December 1, 1950.’’ 


The policy was reinstated without medical exa 
ination as of December 18, 1950, based upon the stat 
ments of the veteran in the application and the ce 
tificate. 


Helen McCarthy Willoughby 31 


| The evidence discloses that the veteran, between 
August 31, and October 19, 1950, had received treat- 
nent at the Veterans Hospital in Fresno, and that he 
1ad been in a hospital for examination and study on 
Yovember 1, 1950, in San Francisco, California. [28] 


| At the time the insurance lapsed on September 1, 
1950, the veteran was a patient in the Fresno Vet- 
srans Hospital, having been admitted there on Au- 
sust 7, 1950, following hospitalization in the Uni- 
esity of California Hospital for diagnostic study 
mn July 28, 1950. On August 9, 1950, a physical ex- 
. mination report of the veteran disclosed that there 
vas almost complete loss of vision of the left eye and 
sartial loss of vision of the right eye with retinitis. 
The amount of insulin the veteran had been taking 
vas increased, and he was given two blood trans- 
lusions. After a month’s stay in the hospital he was 
lischarged on September 9, 1950, as having attained 
qaximum hospital benefit, and with a diagnosis of 
jiabetes mellitus, severe, and glomerular nephritis, 
hronic, severe with azotemia. 


Although the veteran was actually a patient in the 
‘eterans Hospital in Fresno from August 7, 1950, to 
eptember 9, 1950, the application for reinstatement 
vates that it was signed at Tulare, California. For 
ome reason, the application was not mailed until 
ctober 18, 1950, and on December 1, 1950, he sub- 
itted the comparative health statement as of the 
etober 18th date, which contained this statement: 
I have not been * * * prevented by reason of il] 
2alth or injury from attending my usual occupation, 
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and that I am now in sound condition, mentally and. 
physically * * *.’’ | 


The evidence discloses that the veteran was intelli- 
gent, and had had experience in conducting his own 
roofing business. Nothing appears in the record to} 
justify any inference that the veteran was unable to; 
understand the questions appearing on the applica-! 
tions or that he was in any way confused by the ques- 


tions or their arrangement on the application forms. 
From the uncontradicted evidence, there is no ques- 
tion that the answers given to question 9 on the first 
application, and [29] question 11 on the second 
and third applications, were false. The only inference 
that can be drawn is that the answers to question 8 
on the first application, and to question 10 on the 
second and third applications were likewise false 
since the medical reports establish that the diseas 
pursued a progressive course resulting in death o 
May 24, 1952. The veteran knew the progressive na 
ture of the disease. 


The representations made by the veteran concer 
ing the state of his health and treatments by physi 
clans and by hospitals were false, so known to th 
veteran. These representations relate to materia 
facts and it must be presumed from the evidence tha 
the statements were made with intent to deceive. Th 
only problem relates to the reliance upon such state% 
ments by the Veterans Administration in reinstatin 
the policy, since all of the information above set forth, 
concerning medical treatment and hospitalizatiouy 
was on file with the Veterans Administration, an¢ 
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in examination of such files would have disclosed that 
he veteran’s statements were false. 


At the time of the first reinstatement of the policy 
he veteran in answering Question 10 stated that he 
‘ad applied for disability compensation, retirement 
lay, pension or waiver of insurance premiums. The 
sport of Dr. Schlottstadt was on file with the Vet- 
rans Administration at that time. An examination 
y the Veterans Administration would have disclosed 
1e truth as to the veteran’s condition. Likewise, on 
1e second and third reinstatements, an examination 
~ the files would have disclosed the reports of Dr. 
nits and of the Veterans Administration at Fresno, 
Glifornia. [30] 


The government argues that the Insurance Section 
é the Veterans Administration is maintained at 
akland, and that the Claims Section is maintained 
) San Francisco, California, and that the informa- 
bn in the San Francisco office was not available at 
2 Oakland office. If the Insurance Section had fol- 
(ved up the answer given by the veteran to Question 
} on the first application, the falsity of the veteran’s 


—_ 


hs bound by the language of the Court of Appeals 
: the Ninth Circuit in the case of United States v. 
lley, 186 F 2d 823. In the Kelley case, the veteran 
applying for government life Insurance, made the 


owing answers to Question 13 on the appleation: 


Se, would have been disclosed. This Court 


13. Have you ever applied for (a) government 
_ ee ns, No. * * * (d) Pension? Ans. 
2B 

| 
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Apparently someone in the ‘*Tnsurance Section” 
had endorsed the ‘‘C-number’’ on the application. In 
the instant case, the veteran correctly answered Ques- 
tion 10 on the first application. In disposing of the 
government’s contentions in the Kelley case, the 
Court stated at page 825 et seq. as follows: | 


——— 


«The evidence showed that both of Kelley’s appli: 
cations—his application for compensation and. his 
application for insurance—were made to and acte | 
upon by the Veterans Administration. With respec 
to such applications, the Veterans Administratiol 
was and is the agent of appellant. United States 
Golden, 10 Cir. 34 F 2d 367, 376. The evidence showe 
that, as such agent, the Veterans Administration re 
ceived, considered and acted upon Kelley’s applica 
tion for compensation before receiving his applica 
tion for insurance. Thus the evidence showed tha 
appellant, by its agent, had full knowledge of th 
application for compensation, and, with such know 
edge, granted the insurance. Therefore the evidené 
did not warrant, much less require, a finding the 
appellant relied upon or was deceived by the answe 
to question 13(a). [81] ) 


‘There is here no question of imputing to the Ve} 
erans Administration knowledge which it might ha 
been able to obtain from the records of another Dj} 
partment of the Government. Kelley’s applicatid) 
for compensation was a part of the Administratio 
own records. Its knowledge thereof was actual, n 
imputed, knowledge. Hence such cases as Unit@ 
States v. Riggins, 9 Circuit, 65 F 2d 750; Unit@ 
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States v. Depew, 10 Cir., 100 F 2q 725; and Jones 
iv. United States, 5 Cir., 106 F 2d 888, cited by ap- 
pellant, have no relevancy here. 


_ “Appellant argues that Kelley’s application for 
insurance was considered and acted upon by the ‘in- 
surance section’ of the Veterans Adininistration ; 
that the ‘insurance section’ had no knowledge of 
Kelley’s application for compensation eet het 
therefore appellant could disclaim such knowledge. 
Jf. Halverson v. United States, 7 Cir., 121 F 2d 420, 
122. The argument assumes that the ‘insurance sec- 
ion’ and the Veterans Administration are separate 
mtities, and that, with respect to Kelley’s applica- 
ion for insurance, the ‘insurance section’ was appel- 
ant’s agent. These assumptions are unwarranted. 
the ‘insurance section’ of the Veterans Adminis- 
ration is not a separate entity, but is merely a fune- 
ion or activity of the Administration. Appellant’s 
3ent was not the ‘insurance section’ of the Admin- 
tration, but was the Administration itself.’ 


— 


On motion to amend the opinion rendered by the 
Durt in the Kelley case, Chief J udge Denman, con- 
ring in the denial of such motion, stated: 


“The appellant moves a modification of the opin- 
a’s holding that the Veterans Administration had 
tice of the filing of a claim for compensation by the 
pellee. Appellant urges that it cannot be charged. 
th such notice because of the administrative diffi- 
ty in examining its files in the compensation sec- 
n to determine whether the applicant had cor- 
tly answered question 13(a). 
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‘There should be no such administrative difficulty 
if the files are properly kept. If they are not, suck 
failure should not prejudice the veteran’s widow 
any more than it would prejudice the veteran’s 
widow suing the Equitable Life Insurance Company 
with a vastly greater volume of life insurance ang 
compensation business than that of the Veterans Ad 
ministration. If properly indexed it would not [32 
take an hour’s search of the files to determin 
whether a compensation claim had been filed. One cal 
imagine the short shrift we would give to a simila 
plea of the Equitable Life if the question had bee: 
whether the insured under a life policy had filed wit 
that company a claim for compensation for total dis 
ability.”’ 


This Court is constrained, under the language ¢ 
the Kelley case, to hold that the government was n¢ 
warranted in relying on the false statements co 
tained in the applications for reinstatement, whe 
the files of the Veterans Administration contain th 


| 


true information. 


Were it not for the Kelley case, this Court wou! 
adopt the reasoning contained in the decision of thy 
Circuit Court of Appeals of the District of Columb 
in the ease of United States v. Kieffer, 228 F 2d 4 
1956, and would uphold the defenses of fraud s 
forth in the answer of the government. : 


Judgment is ordered for the plaintiff in accordan 
with the prayer of her complaint, and counsel for t@ 
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plaintiff is directed to lodge with the Clerk of this 
Court findings of fact, conclusions of law and form 
of judgment, not inconsistent with the views herein 
axpressed. 


' The Clerk of this court is directed to forthwith 
nail copies of this order and memorandum to counsel 
‘or the parties. 


/s/ GILBERT H. JERTBERG. 
' Dated: July 31, 1956. 
: [Endorsed]: Filed July 31, 1956. [33] 


es 


United States District Court, Southern District 
of California, Northern Division 


No. 1448-ND 


{ 
[ELEN McCARTHY WILLOUGHBY, 
Plaintiff, 


Vise 
: 


NITED STATES OF AMERICA, 
Defendant. 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW, AND JUDGMENT 


‘The above-entitled action came on for trial before 
ie Court, sitting without a jury, the plaintiff ap- 
faring in person and by her attorney, Adolph 
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Feierbach, Esq., of Visalia, California, and the de- 
fendant appearing by its attorney, Andrew J. 
Davis, Esq., of Los Angeles, California, Assistant 
U. S. Attorney, representing Laughlin I. Waters, 
Esq., United States Attorney for the Souther 
District of California, and evidence both oral and 
documentary having been introduced and received 
by the Court, and said matter having been argued 
before the Court both orally and by written briefs 
and thereafter submitted to the Court for its dec 
sion, and the Court being fully advised in th 
premises, makes these, its 


Findings of Fact 


di 

That the defendant, on or about September 1 
1944, duly issued to one John R. Willoughby, 
member of the Armed Forces of [84] the Unite 
States, to whom was assigned Serial Numbe 
1184-054, a policy of Life Insurance in the prin 
cipal sum of ten thousand and no/100 ($10,000.00. 
dollars, being National Service Life Insurane 
Policy number 17,587,396, in which the plaintif} 
above named was designated as sole beneficiary. 


IT. 

That on September 28th, 1944, said John Ky 
Willoughby cancelled said designation of bent} 
ficiary and executed a new designation naming} 
plaintiff as primary beneficiary and the wife 
said John R. Willoughby as secondary beneficiaryy 
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005 
That all premiums required to be paid under the 
terms of said policy between the date of issuance 
thereof, and the date of death of said John R. 
Willoughby were paid and received by defendant. 


} 
IV. 


| That said John R. Willoughby was retired with 
he rank of Flight Officer in November, 1945, on 
secount of illness, to wit, diabetes mellitus; that 
he Army Retiring Board found that said John R. 
Villoughby was incapacitated for active service and 
hat said incapacity was the result of an incident 
f service, namely diabetes mellitus. 


V. 
That said John R. Willoughby died at the Vet- 
tan’s Hospital, Fresno, California, on May 12, 
po, as a result of the progression of said disease, 
labetes mellitus; that said hospital was and is 
taintained by an agency of defendant, to wit, the 
‘eterans’ Administration. 


| war 

That the primary beneficiary, namely Helen Mc- 
arthy Willoughby, plaintiff herein and mother of 
ohn R. Willoughby, survived him and made due 
pplication, on or about October 15, 1952, to said 
eterans’ Administration for payment to her of 
@e [35] proceeds of said policy of life insurance ; 
| at on or about March 25, 1953, said Veterans’ 
: inistr ation denied plaintiff’s claim and refused 
-pay said proceeds; that thereafter plaintiff ap- 
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pealed said decision to the Veterans’ Board of Ap! 
peals, and on August 19, 1953, said appeal war 
denied. 


Vide 
That said insurance policy lapsed for non-pay 
ment of premiums on each of the following dates: 


(1) October 1, 1947. 
(2) December 1, 1949. 
(3) September 1, 1950. 


That as to each of said lapses, said John R. Wil 
loughby made applications for reinstatement wit 
out medical examination, upon the following date 


(1) July 12, 1948 (as to lapse of Octobe 
1, 1947). | 
(2) February 6, 1950 (as to lapse of Dece 
ber, 1949). 
(3) October 19, 1950 (as to lapse of Se 
tember 1, 1950). 


and in each of said applications and in a suppl | 
mentary certificate dated December 1, 1950, t 
said John R. Willoughby represented (a) that 

was in as good health as he was on the due date 
the first premium in default, (b) that he had n 
been ill, or suffered or contracted any disease, i 
jury or infirmity, or been prevented by reas 
thereof from attending his usual occupation, 

consulted a physician, surgeon, or other practition 
for medical advice or treatment at home, hospit 
or elsewhere, in regard to his health since lapse 
said insurance. That each and all of said applie 
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tions for reinstatement were granted by the said 
Veteran’s Administration, and said policy was, at 
the time of his death so reinstated with premiums 
paid to date. 

VITI. 

That each and all of said representations set 
forth in the preceeding paragraph (designated (a) 
and (b)) were untrue, and known by said John R. 
Willoughby to be untrue, and they and each of them 
vere material facts; that it must be presumed they 
here made [36] with intent to deceive. 


TO. 

That in his application for reinstatement, made 
uly 12, 1948, said John R. Willoughby answered 
a the affirmative, the following question: ‘‘Have 
ou ever applied for disability compensation, re- 
rement pay, pension or waiver of insurance pre- 
dium?” being question numbered 10, therein. 


That an investigation of this answer in his said 
aplication by defendant’s agent would have re- 
saled the true state of the veteran’s health. 


That it is further true that said John R. Wil- 
ughby made written application to the said 
Bierans’ Administration on May 25th, 1948, for 
Wedical treatment, which was granted, and he re- 

ived such treatment, at the expense of the Vet- 
ans’ Administration (for diabetes mellitus) from 
Way 18th, 1948, through June 30, 1948, and from 
‘tne to time thereafter, up until the time of his 
ath ; that the records of said application for disa- 


—— 
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ability compensation, etc., and of the disability and 
illness of John R. Willoughby, and the treatment 
thereof by physicians authorized by the Veterans’ 
Administration to administer it, were on file with 
the Veterans’ Administration at the time of receip* 
by them of each of said applications for reinstate 
ment. ; 
xe 

That the true facts concerning the state of healt 
and medical treatment of said John R. Willoughb: 
were known to said Veterans’ Administration at th 
time of granting each of said applications for rein 
statement, and the Court finds therefore that th 
action taken by said Veterans’ Administration in § 
eranting the same was not taken in reliance upo: 
the said false representations; that in acting upo 
said applications, the said Veterans’ Administré 
tion was at all times acting as the agent of the d 
fendant herein; that the defendant granted sai 
applications with actual [37] knowledge of his co 
dition of health and that he was under treatmer 
therefore by physicians, said information being § 
part of the records of defendant’s agent. 


e<T. 

That the Veterans’ Administration is one agend! 
and is not separated into separate entities; that tl 
“Insurance Section” and ‘‘Claims Section’’ of Sa’ 
Veterans’ Administration are functions of the sa 
agency, to wit: of Veterans’ Administration and tl 
notice to our knowledge of one of said ‘‘sections 


Helen McCarthy Willoughby 43 


is notice to and knowledge of said Veterans’ Ad- 
ministration. 

XT. 

That Adolph Feierbach, Esq., attorney for plain- 
aff, has performed services in the prosecution of 
Jaintiff’s claim having the reasonable value of ten 


ver cent (10%) of the amount of her recovery. 


Conclusions of Law 


‘ 


: i. 
| The Veteran’s Administration, at all times de- 
cribed in the foregoing findings of fact, was the 
gent of the defendant, The United States of 
smerica. (United States vs. Golden, 10 Cir, 34 F 
nd, 067,376. ) 

ag, 
‘That the defendant, by its said agent, had acutal 
nowledge of the true information concerning the 
ate of health of said John R. Willoughby, de- 
vased, at the time of acting upon and granting his 
id applications for reinstatement of his policy of 
ational Service Life Insurance and it did not 
ly upon the false representations of the veteran, 
ohn R. Willoughby, in reinstating his insurance. 
Jnited States vs. Kelley, 136 F 2nd 823.) 


ish, 

That National Service Life Insurance Policy Num- 
i 17,587,396, in the principal sum of Ten Thou- 
nd ($10,000.00) Dollars written upon the life of 
hn R. Willoughby, Deceased, was [38] in full 
ree and effect at the time of his death on May 12, 
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1952, and the proceeds thereof were then and there 
due and payable to his primary beneficiary, Helen 
McCarthy Willoughby, plaintiff herein. 


IV. 
That the attorney for plaintiff, Adolph Feierbach 
Esq., of Visalia, California, is entitled to a fee o 
ten per cent (10%) of the amount recoverable by 
plaintiff, and to be paid direct to him by the Vet 
erans’ Administration out of the sums awarded t 
plaintiff. (88 U.S.C.A. 551, Taylor vse Usha 
Fed. Sup. 143,153.) 
ie 
That plaintiff herein is entitled to judgmen 
against the defendant for the principal sum of te 
thousand ($10,000.00) dollars. 


Judgment 


In accordance with the foregoing Findings 
Fact and Conclusions of Law, it is ordered, ac 
judged and decreed: 


1. That plaintiff herein, Helen McCarthy Wi 
loughby, do have and recover of and from the d 
fendant, the United States of America, the sum ¢ 
ten thousand ($10,000.00) dollars. 


That out of said sum payable to plaintiff, the 
be paid direct to Adolph Feierbach, Esq., Attorn 
at Law, Visalia, California, and deducted from tl 
sum payable to plaintiff, ten per centum (10% 
thereof. 


Helen McCarthy Willoughby 45 


Dated: November 16th, 1956. 
/s/ GILBERT H. JERTBERG, 
United States District Judge. 
Lodged November 15, 1956. 
[Endorsed]: Filed November 16, 1956. 
/ Docketed and entered November 21, 1956. [39] 


[Title of District Court and Cause. 


NOTICE OF APPEAL TO COURT OF 
APPEALS FOR THE NINTH CIRCUIT 


Notice Is Hereby Given that the defendant, 
TJnited States of America, hereby appeals to the 
Jnited States Court of Appeals for the Ninth 
Areuit from the final judgment entered in this 
ase on November 21, 1956. 


} Dated: January 16, 1957. 
LAUGHLIN EF. WATERS, 
United States Attorney ; 


MAX F. DEUTZ, 
Assistant U. 8. Attorney, 
Chief, Civil Division; 
/s/ HIRAM W. KWAN, 
Assistant U. 8S. Attorney, 
Attorneys for Defendant. 


| 
1 Affidavit of Service by Mail attached. 
[Endorsed]: Filed January 16, 1957. [41] 
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In the United States District Court, Southern 
District, of California, Northern Division 


No. 1448-N D-Civil 


HELEN McCARTHY WILLOUGHBY, 
Plaintiff, 
vs. 
UNITED STATES OF AMERICA, 
Defendant. 


Honorable Gilbert H. Jertberg, Judge Presiding. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


February 9, 1956 


Appearances of Counsel: 


For the Plaintiff: 
ADOLPH FEIERBACH. 


For the Defendant: 
LAUGHLIN E. WATERS, 
United States Attorney, by 
ANDREW J. DAVIS, 
Assistant United States Attorney. 
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HELEN McCARTHY WILLOUGHBY 
he plaintiff, called as a witness and having been 
irst duly sworn, was examined and testified as fol- 


Ows: 
* %* x 


Direct Examination 
By Mr. Feierbach: [4*] 


~~ Q. Will the Clerk show the witness Govern- 
nent’s Exhibit B? 

A. Yes, I am acquainted with this form. [11] 

| Q. And that is a form for application for rein- 
tatement ? A. Nonmedieal. 

~Q. Do you know the procedure whereby those 
orms were received by the Veterans Administra- 
ton ? A. Yes. 

Q. And can you deseribe that? 

'A. This form was received in the premium ac- 
ounting section, and went directly to the account- 
1g elerk that handled the insurance records for 
iis number, I should say the premium accounting 
scords for this number, and if the application was 
aswered yes and no to questions 10 and 11, and the 
mittance was sufficient to reinstate the insurance, 
nd it was signed by the applicant, and there was 
thing irregular on its face, the clerk would rein- 
fate the insurance, stamp this form ‘‘reinstated’’ 
ad send it to file, and then send a release to the 
isured. 


i *Page numbering appearing at top of page of original Reporter’s 
“anscript of Record. 
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(Testimony of Helen McCarthy Willoughby.) 
Q. Did the Veterans Administration send the 
unexecuted form to the insured? | 
A. Yes. We were responsible for releasing this 
form to the insured if insurance had lapsed. 
@. Can you describe the procedure whereby one 
of these forms would be sent to an insured person 4 
The Court: Well, are you referring now to the 
application ? 
Mr. Davis: To the application for [12] reinstate: 
ment. 
A. Once a month we had the clerks scan then 
accounts, and any account in which a remittane 
had not been received during that month and whick 
was due, they would certify those records and pre 
pare the letters to the insured. 

The Court: And did you enclose a form of ap 
plication to reinstate? 

The Witness: That is right, we attached thi 
form 353-a. | 

The Court: In duplicate? 

The Witness: No, we only attached the one copy 
and we noted in our records that we had sent ou 
the notice. 

The Court: And then if the application was re 
ular on its face, as yon have indicated, you woul 
stamp, or somebody would stamp ‘‘reinstated,’’ 1 
that correct ? | 

The Witness: That is correct. 

The Court: Then what, if anything, in that ré 
mained a part of the files of the section? Is tha 
right ? 
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Testimony of Helen McCarthy Willoughby.) 
The Witness: That is right, it went to the insur- 
mee file in our section. [13] 


* * * 


DR. MANIFEE McDONALD 
alled as a witness by the defendant, having been 
rst duly sworn, was examined and testified as fol- 
Ws: 


Direct Examination 


'y Mr. Davis: [15] 


* * * 


-Q. Doctor, are you acquainted and have you 
udied the disease known as diabetes mellitus ? 

‘A. I have, yes. 

Q. And how does one become afflicted with that 
Vsease 2 

‘A. The answer to that is unknown. It is not 
10own what, except in unusual cases—the usual 
Kses of diabetes, the cause of it is not known. 

Q. Is it a hereditary type of disease? 

A. Heredity is involved in its appearance in 


quire diabetes mellitus? 
A. No. It is not an occupational—occupation 
esn’t represent a hazard. 
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(Testimony of Dr. Manifee McDonald.) 


Cross-Examination 


By Mr. Feierbach: [17] 


ae a * 


The Court: Doctor, for the record, will you ex! 
plain in layman’s language what you mean by dia 
betes and what you mean by mellitus? 

The Witness: Well, there are two disease 
labeled with the general term diabetes. Diabete 
means sweet urine. In one kind, which we are nd 
dealing with, it is disease in which very larg 
amounts of urine are passed; it is quite [21] raré 
The type we are speaking about—no, wait a minut 
let me back up a little. Diabetes means much uring 
Diabetes insipidus is weak urine, or a lot of urint 
That is the end of that one. | 

Diabetes mellitus is sweet urine, sugar in th 
urine. It is classed as a metabolic disease in thé 
the disease is a disorder of the metabolism involvi 
primarily the sugars or carbohydrates in the bod} 
secondarily involving the other things we eat, prd 
tein and fat. The disease manifests itself as a 
abnormal elevation of the blood sugar with se 
ondary spillage of sugar into the urine. The bod 
cannot handle sugars correctly, they are lost, oth@ 
foods must take their place, take the place of sugar 
and the secondary bad effects are due to abnormi 
metabolism, to try to make up for this defect. It 
a difficult disease to define, because, as I say, vi 
don’t know its cause. Its effects are felt in mar 
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(Testimony of Dr. Manifee McDonald.) 

places in the body. Ten years ago it was a simple 
disease to find, but we know a little more about it 
and we don’t know as much as we thought we did. 

The Court: And does it, if not corrected, pro- 
luce this degeneration you mentioned, other dis- 
orders ? 

The Witness: Yes. Now we are getting into the 
ield of disagreement among doctors, your Honor. 
some of these degenerative disorders come on— 
ome doctors say these degenerative disorders come 
nm no matter how well the patient [22] is treated, 
t still depends on the particular patient. We can’t 
ay for sure. Other doctors, who are authorities in 
ae field, who have devoted their lives to the sub- 
act, strongly believe and write and say in loud 
dices that there will be a minimum or none of 


hese degenerative disorders in a patient who is 
ell controlled as far as the diabetes goes, that is, 
) sugar spilling most of the time, for twenty or 
irty years. The arguments are not settled. 

'The Court: Well, I have known many people 
«er the years, I think, who have been on some sort 
Insulin treatment and diet and they have gotten 
ong very well for a period of many years. 

The Witness: That is very true. Insulin is used 
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JOHN J. MecDONAGH 
called as a witness by the defendant, having been 
first duly sworn, was examined and testified as fol- 
lows: [26] 


* ¥& ¥* 
Direct Examination 
By My. Davis: 
* *¥ * : 


Q. Was Mr. Willoughby a patient at the hos- 
pital ? 

A. Yes, he was. Our records show Mr. Wil- 
loughby was admitted to the Veterans Administra- 
tion Hospital, Fresno, California, on August 7, 
1950, at 9:30 a.m., and was discharged on Septem- 
ber 9, 1950. [27] 

* ¥ * 

The Witness: 9th. He was readmitted again May 
21, 1952, and expired May 24, 1952. There are n 
other admissions to this hospital. 

Q. (By Mr. Davis): He was continuously 
patient in your hospital, or at the hospital fro 
August 7, 1950, to September 9, 1950? 

A. For a period of 33 days, yes, sir. I believ 
there was no leave or pass given that I know of. 

Q. Does your record show what type of treat- 
ment he received ? A. Yes, sir, it does. r28] 

¥ *¥ * . 

Q. Is there any summary of the treatment he 


received ? 
A. Yes, there is a summary on the first perio 
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(Testimony of John J. McDonagh.) 

of hospitalization, which is made on all the patients, 
which is called a discharge or narrative summary, 
and there is also a summary covering the entries of 
the hospital. 

@. Would you read for the record the summary 
for the first period of hospitalization ? 

A. This summary is broken down into several 
parts. First, is ‘‘Present illness: This patient was 
admitted to this hospital with the following com- 
plaints, loss of energy, weakness, loss of vision left 
eye, partial loss of vision right eye. While in serv- 
ice in 1946 he became tired, weak and thirsty. [29] 
He reported to the flight surgeon and found that 
he had diabetes. He was hospitalized at DeWitt 
General Hospital for two months and retired from 
the Army. About one year ago, he was fairly well 
controlled and he became more fatigued, his ankles 
and legs began to swell, and his diabetes became 
harder to control. For the past six months, he has 

‘been under the care of a general practitioner, and 
“masmuch as his albumin remained 4 plus all the 
; time and his blood sugar high, and inasmuch as he 
‘had retinal hemorrhages with loss of vision in the 
left eye, and inasmuch as he had a hemoglobin of 
25 to 50, he was sent to the University of Califor- 
“nia Hospital where he remained for diagnosis. He 
was admitted to the University of California Hos- 
| pital July 28, 1950, for diagnostic study. At the 
UC Hospital, the patient was found to have a high 
, glucose tolerance. The fundi showed large recent 
and old hemor rhages and punctate hemorrhages of 
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(Testimony of John J. McDonagh.) 

both retinac. He was found—and there are stricken 
two words, to have—on urine examination, to have 
a fixed urine specific gravity, excretion of 8 grams 
of albumin and 61,000,000 red blood eells a day with 
occasional hyaline casts. The PSB excretion was 
13% in 134 hours. The NPN was 71.5.” 

The next paragraph is entitled: ‘Physical Ex- 
amination: This 31-year-old ex-pilot, a present roof- 
ing contractor, was examined on August 9, 1950. 
Height, 7214. Weight, 158. [380] Blood pressure, 
160/90. Patient appears slightly pale and asthenic. 
He is fairly intelligent and understands his medical 
problem. Examination of the eyes revealed prac- | 
tically complete loss of vision in the left eye, marked - 
retinitis. Partial loss of vision of right eye with 
retinitis, also. Examination of the heart and lungs | 
was normal. Palpation and hammer percussion over 
both kidneys elicits no tenderness.”’ 

The next paragraph is entitled: ‘‘Laboratory and 
X-Ray Findings: Urinalysis: Specific gravity, 10.5. 
Albumin, 4 plus. Field covered with a morphourates 
—8-8-50. 8-22-50, specific gravity, 10.6. Albumin, 3) 
plus. Microscopic: Many bacteria in morphous ma-| 
terial, occasional red blood cells. 8-8-50, blood sugar. 
270 mgms. per 100. NPN 8814 mgms. per 100. 
8-11-50, total protein, 8.6 grams per 100. 8-22-50, 
NPN, 108. Hematology: 8-8-50, white count, 10,250. 
Red count, 3,190,000. 8-22-50, white count, 10,150. 
Red count, 3,890,000. X-ray of the chest was clear.” 

The next paragraph is entitled: ‘‘Course in the 
Hospital: The patient’’—then there are six words 


1 
I 
\ 
q 


| 


Helen McCarthy Willoughby oo 


(Testimony of John J. McDonagh. ) 

deleted in ink which are, was put on insulin, or, 
rather—‘was continued on his insulin, similar to 
the treatment received at the University of Califor- 
nia Hospital. He was given 15 units of insulin be- 
fore meals. This was varied, according to the re- 
sults of urinalysis, being increased to 20 or 25 be- 
fore meals. Two transfusions of 500 ce whole blood 
each were given during [81] the patient’s stay at 
the hospital. The patient was put on a low salt diet 
of 2,400 calories. Patient was given seconal when 
necessary for sedation. After the patient’s stay in 
the hospital for about a month, his diabetes was 


fairly well controlled. The patient was more com- 
-fortable and had very few complaints. Inasmuch as 


| 


t 


no further treatment was indicated, the patient was 
recommended for discharge.”’ 

Then we have following that several short para- 
graphs. ‘‘Discharge Status: MHB. Discharge medi- 
cation: None. Follow-up: None. 

‘Diagnoses: 1. Diabetes, Mellitus, severe. 

‘Diagnoses: 2. Glomerulus nephritis’’—it is two 


) words here—‘chronic, severe; with azotemia. 


Service-connected status: Unchanged. This ex- 


amination was not for rating purposes.’’ [32] 


| 
| 


, 
x * # 


| Cross-Examination 


By Mr. Feierbach: 
l * % * 


Q. Just one question before you start to read: 
These are records of the Veterans Administration, 
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(Testimony of John J. McDonagh.) 
are they not? [33] A. Yes, they are. 

Q. The total records of the Administration ? 

A. Yes, these are retained, however, at our hos- 
pital. 

Q. You are going to read it? 

A. This summary is for the second period of 
hospitalization, entitled ‘‘Narrative Summary’’— 
no, ‘‘Final Summary.”’ 

Date of admission, 5-21-52. Date of discharge, 
5-24-52 (Died). Number of days hospitalized 3. 

First paragraph under the heading of ‘‘present 
Illness: This 33-year-old white male adult, a known 
case of diabetes for six years and chronic nephritis 
for about three years, was admitted on 5-21-52 with 
symptoms of advancing anemia and progressive de- 
terioration in his general condition for the past 
three months. Diabetes mellitus dates back to 1946 
while in the service. He has been taking insulin for 
this since, more recently in three doses daily. 214 
years ago following the onset of fatigability, pedal 
edema and blindness, he was hospitalized at the 
University of California Hospital where urinalyses 
revealed specific gravity to be fixed, quantitative 
albumin excretion 8 grams in a day, and Addis 
count 61 million red cells with occasional hyaline 
easts. PSP exeretion was 13% in two hours. NPN 
was 71.5. They felt that he was a ease of chronic 
glomerulonephritis with severe renal failure as well 
as diabetes mellitus. He was hospitalized here 
during the summer of 1950. Blood [84] pressure at 
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(Testimony of John J. McDonagh.) 

that time was 160/90. He was somewhat pale. Heart 
and Jungs were not remarkable. NPN varied from 
88 to 108. Red count was from 3,190,000 to 3,890,- 
000. Chest X-ray was negative. Urine showed fixed 
specific gravity with 3 plus albumin. Blood sugar 
was 270. Microscopic urinalysis revealed occasional 
red blood cells. He received two blood transfusions 
here and was treated with a low salt diet. Insulin 
was given three times daily before meals, usually 
15 units per dose. Following his discharge here, he 
was cared for by his local physician receiving liver 
injections, iron, vitamin preparations in an attempt 
to control his anemia. There was gradual improve- 
ment to December of 1951 when he was feeling 
somewhat stronger. His blood pressure was said to 
be normal at that time. He received a transfusion 
in March, 1951, and again in June, 1951. 

‘In February, 1952, patient developed symptoms 
of influenza, was hospitalized and received two 
dlood transfusions as well as antibiotics. He recoy- 
red somewhat but after leaving the hospital, his 
condition has gradually deteriorated to the time of 
dmission. During the three weeks before admis- 
ion, this was particularly noticeable. Symptoms 
acluded nausea, frequent vomiting, intermittently 
oor appetite, loss of strength, fatigability, weak- 


‘e stated that there was development of mild edema 
f : his extremities on prolonged [85] standing with 
i apid diminution on reclining. He has also com- 
jained of occasional irregular heart action with 


| 


| 
| 
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(Testimony of John J. McDonagh.) 

palpitation and skipped beats. This 1s a relatively 
new symptom, during the past several weeks. Sys- 
tem review and past history revealed no significant 
nocturia, moderate exertional dyspnea probably re- 
lated more to the status of his hemograph, noc- 
turnal dyspnea for the past three weeks though not 
severe. He has received no digitalis or mercurial 
diuretics in the past. Two years ago he became blind | 
in the right eye and developed poor vision in his : 
left eye. These occurred suddenly following retinal 
thromboses. There is a history of hives during child- 
hood and more recently he has been told he had hay 


fever.”’ 

The next paragraph is entitled ‘‘Physical Ex- 
amination: Revealed a well-developed, well-nour- 
ished, young, white, male adult who is conscious, 
co-operative and rational and who appeared acutely 
and chronically il. He is well oriented, appeared 
extremely intelligent and had good grasp of mem- 
ory. There was no apparent dyspnea, orthopnea, 
cyanosis, edema or petechiae. The pertinent physi- 
eal findings included minimal neck vein distention, 
both pupils regular, the right slightly greater than 
the left, and the right not reacting well to light. 
Conjunctivae showed 3 plus pallor. Lung fields were 
clear. The heart appeared somewhat enlarged to the 
left. The PMI was felt midway between the [36] 
mid claviewlar and anterior axillary line in the 5th 
left intercostal space. On admission the heart wasi 
irregular with a moderate pulse deficit of some 20) 
beats. The following morning, heart rate ang : 
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rhythm were regular at 110 per minute. Blood 
pressure was 145/88. There was a Grade I soft 
systolic murmur at the apex. The abdomen was 
negative. Neurological examination was not remark- 
able. The remainder of the physical examination 
was within normal limits.’’ 

The next paragraph is entitled ‘‘ Laboratory 
Work: Admission urines revealed on two oceasions, 
specific gravity 1005, albumin 4 plus, and 2 plus, 
and urines for sugar were negative. Microscopic 
examination of the urines revealed on 1 occasion 
many granular casts, 50 WBC, and 5-10 RBC. On 
the 2nd occasion, essentially the same findings. Red 
counts 2,110,000, hematocrit 20, sedimentation rate 
14 corrected. White count 10,350 with polvys 73%. 
NPN was 77 me. %.”’ 

The next paragraph is entitled ‘‘Tentative Diag- 
nosis: Chronic glomerulonephritis. ’’ 

The next paragraph is entitled ‘‘Course in Hos- 
| pital: Patient was in the hospital 3 days before 
“expiration. It was felt that the patient represented 
"a rather advanced stage of chronic glomerulone- 
' phritis but that his anemia was probably responsi- 
t ble for much of the symptomatology at [87] this 
time. It was, therefore, decided to transfuse the 
i patient. The first day in the hospital, the patient 
i veceived the same insulin dosage he had been taking 
i on the outside, namely, 15 units, 10 units, and 10 
Whnits of regular insulin before the three meals. He 
te iad slight insulin reaction in the late afternoon of 
“he Ist day and the insulin dosage was then cut to 
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5 units before each meal from there on. On the 2nd 
hospital day, the patient received 500 ce of blood by 
transfusion. About an hour after the end of the 
transfusion he complained of some tightness in his 
chest with some difficult respirations. Six minims 
of epinephrine relieved this fairly well. EKG re- 
vealed sinus tachycardia and left ventricular hyper- | 
trophy. Earlv in the morning of 5-24-52, patient | 
became quite dyspneic, pulse became poor and weak, | 
and skin became cold and moist. Patient complained 
of constricting feeling about the chest. Emergency 
EKG revealed ventricular tachycardia. Blood pres- 
sure was unobtainable. Pronestyl intravenously in 
the dose of 600 mg. total over a period of about 40 
minutes was ineffectual in halting this arrhythmia 
and patient was pronounced dead at 7:45 a.m., 
5-24-52. A post-mortem examination was done. 

‘‘Diagnosis: 1. Diabetes mellitus, treated, died. 
2. Chronic glomerulonephritis, treated, died. 3. 
Arteriosclerotic heart disease, treated, [388] died. 4.9 
Infarction of myocardium due to arteriosclerotic) 
coronary thrombosis manifested by ventricula 
paroxysmal tachyeardia.”’ 

Diagnosis No. 5, which has been deleted in ink 
“Hypertensive cardiovascular disease secondary t 
dg. No. 2.” [39] 
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WILLIAM G. DENARDO 
a witness for the defendant, having been previously 
duly sworn, resumed the stand, and was examined 
and testified further as follows: 


* * * 


Direct Examination 
(Continued) 
By Mr. Davis: 


Q. Mr. Denardo, I am going to show you Plain- 
tiff’s Exhibit I, and ask you if you are familiar 
with the type of form, which appears photostated 


thereon ? A. Yes, I am. 
Q. And did your section regularly handle that 
type of form? A. Yes. 


Q. And can you describe what it is and what it 
was used for? 

A. This is what we call the premium record 
card, on which we posted all remittances received 
| for the insurance, and it indicated the status of the 
| insurance. 

Q. When premiums were paid, it would be 
) posted on these ecards? 

A. That is right. There is a column here, ‘Last 
‘) month [40] paid,’’ and we would post remittances 
and show the last month for which it was paid. 

Q. Now, those cards there show which insured 
the cards refer to? 

_ A. Well, this record is for John R. Willoughby, 
Number 17587396. 
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Q. From those cards can you tell if Mr. Wil- 
loughby’s insurance lapsed at any time? 

A. Yes. 

@. And did it lapse more than once? 

A. Yes, reading this card it lapsed three times. 

Q. What was the first lapse? 

A. The first time it lapsed was November, 1949, 
nonpayment of premium. Excuse me. 

Q. Is that the second time, or the first time? 

A. No, the first time it lapsed was September, 
1947, nonpayment of premium. 

Q. Was it reinstated on that occasion? 

A. It was reinstated, nonmedical reinstatement, 
July 12, 1948. 

Q. What is the next lapse that appears in the 
record ? 

A. The insurance was paid to November, 1949, 
when it lapsed for nonpayment of premium. 

. Was the insurance reinstated on that occa- 
sion ? 

A. Yes, it was reinstated with a nonmedical re- 
instatement [41] form 353 on February 8, 1950. 

Q. What was the next lapse? 

A. The next lapse was August, 1950. 

Q. Was it thereafter reinstated ? 

A. Yes, it was reinstated with a nonmedical re- 
instatement form on October 15, 1950. 

My. Davis: May I see Defendant’s F, G, H? 

The Court: Was there a period of a year in 
which the policy could be reinstated for nonpayment 
of premium ? 
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The Witness: Well, at the time the policy could 
be reinstated, there was no limitation. 

The Court: In other words, if the policy had 
lapsed for nonpayment of premium and that cov- 
ered a two-year period, or three, the veteran could 
make application and forward the proper premiums 
covering that period, then on the nonmedical rein- 
statement it would be reinstated, is that right? 

The Witness: That is right, and subsequently, 
and I don’t know at which date it changed, that 
rule only applied for a 90-day period, but for a cer- 
tain period of time there was no limit. That was 
immediately after the war, but after things were 
organized it was changed back to the 90-day pe- 
riod. 

The Court: Yes, but these reinstatements were 
all made within that 90-day period, I assume? [42] 

The Witness: Well, the first one wasn’t, but the 

_ second one was, and the third was within the 90-day 

period. 

| Q. (By Mr. Davis): Mr. Denardo, I show you 

_ Defendant’s Exhibits B, C, D and E. You have testi- 

fied this morning with reference to Exhibit D, I be- 

lieve, is that correct? A. That is correct. 

Q. The Exhibits B and C also represent rein- 
‘statement application forms, and were those han- 

‘| dled the same as was the procedure when Exhibit 

D was being processed ? A. Yes. 

| Q. Now, you testified this morning that if the 
| documents appeared regular and the proper an- 
“ swer's appeared on the face of the reinstatement ap- 
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plication, the clerk stamped the appheation rein- 
stated, is that correct? AY Yes: 

Q. What was the procedure if the question re- 
lating to comparable health and visits to physicians 
and hospital were answered which would indicate 
the comparative health was not as good or that the 
veteran had visited a doctor or physician ? 

A. Well, the premium review clerks in my sec- 
tion were not authorized to handle such reinstate- 
ment, and they would send them with the insurance 
file to the insurance medical section for processing, 
and then if it [48] was approved, it would be re- 
turned to the premium review clerk for handling. 

Q. Your section then was only authorized to re- 
instate if the answers appeared in regular form? 

A. Yes and no to the two questions. Any varia- 
tion of that, or any statement under that illness 
block, why, we would have to recheck them. 

Q. At that time you would send it to a different 
section, the insurance section? 

A. Insurance medical section. 

Q. Medical. And you are not acquainted with 
the procedure in that section ? 

A. No, that was a different division. 

Q. Thereafter if the form was returned to you 
from the medical section, what would appear } 
stamped on the form? 

A. Well, it would come back either stamped ‘‘ac- | 
ceptable’ and it was signed by one of the doctors, 
or one of the members, I should say, of the medical }. 
section; or they had a covering form that they 
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would attach to the reinstatement, advising we 
could reinstate ; or, thirdly, it would be stamped 
“rejected”? or a word similar to that, they did not 
accept it. 

Q. Did you review the insurance folder con- 
tained in the Veteran’s file this morning ? 

A. Yes, sir. 

Q. And was there any medical evidence or in- 
formation [44] contained in that portion of the 
file? 

A. Not in the insurance portion of the file. [45] 


x Ge % 


Q. Mr. Denardo, I am going to show you Govy- 
ernment’s Exhibit J, and ask you if you recognize 
the document ? A. Yes, I do. 

@. Would you state what Tes? 

A. This is the operating manual for the pre- 
mium accounts unit. 

Q. And that covered your section, did it, of the 
‘Veterans Administration 2 
. A This covered some of the units of my section. 

Q. Did that provide for the procedure to be 
followed in processing reinstatement applications ? 
L A. Yes, 

Q. Can you point to the portions of the opera- 
fions manual which refer to the reinstatement of 
nsurance ? 
{ A. In this Change 16, dated August 16, 1948, 
age 115, covered the handling of reinstatement ap- 
ications. 
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Q. And what specific portion of the page covers 
it? Is there a numerical reference? 

A. There are a few, and the entire page covers 
it, but I think the pertinent ones are items 7 and 
26, here. 

Q. And when you were chief of the premium 
accounting section, you were governed by this man- 
ual, is that correct? A. Yes. [48] 


% % * 


Cross-Examination 


By My. Feierbach: [49] 


% * * 


Q. Your office would handle requests for waiver 
of insurance premiums ? 

A. No, the insurance service would, and the por- 
tion of my section, we kept the insurance folder, 7 
attached the folder to the waiver for insurance pre- 
miums, which was forwarded to the disability claims § 
division. 

Q. You had access to the disability files of the} 
Veterans Administration ? 

A. There was actually no disability file. 

Q. If a man should apply for disability com- 
pensation, isn’t there a division of the Veterans 
Administration that handles that? 

A. I think you have reference to what they call 
the ‘‘C”’ file. 

Q. Which is it? AQ Whe 'C tales 

@. What is that? 
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A. In that file, they are live cases, applications 
for compensation—well, just like that. That is the 
main function of that file, and that is maintained 
in the regional [50] office. 

Q. Well, you say you handled some applications 
for compensation. What type of compensation is 
that? 

A. No, we handled the applications for waiver 
of premium; but applications for compensation 
were handled by the regional office. 

Q. Well, what kind of compensation is that? 

A. The ones handled by the regional office ? 

Q. Yes. 

A. If a person is disabled or wants to be ad- 
mitted to a hospital. 

Q. I see. Would the initial request come into 
your office first, so that you could attach the insur- 
ance file to it, and forward it over to that office? 

A. No. I was in insurance service. We were not 
part of the regional office. 

_ Q. Well, what were you referring to when you 
said you received certain requests and attached 
them to the insurance folder and forwarded them? 
A. Applications for waiver of premiums. 

+ Q. Oh, waiver of premiums only ? A. Yes. 
} Q. When you received an application for rein- 
statement, and the answer to question 10, I am 
speaking of the form used in 1948, when the appli- 
‘ation stated ‘‘yes’’ in answer to [51] question 10, 
‘vhat was the procedure of vour office ? 


|. 
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A. Could I please have one of the exhibits, that 
have that? 

Q. That, I believe, is Exhibit B, Mr. Clerk. You 
are looking at Defendant’s Exhibit B, which 1s 
dated July 12, 1948. Question 10, have you ever 
applied for disability compensation, retirement pay, 
pension or waiver of insurance premiums, to which 
Mr. Willoughby answered ‘‘yes.’’ What is the pro- 
cedure of the insurance section on receiving such 
an application for reinstatement? 

A. On this particular application there was an- 
other portion to that question, that is ‘“‘C-No.” and. 
no O-number was shown, and therefore we proc- 
essed it. Now, if a C-number were shown, I would 
not be sure of the procedure at this time. J don’t 
remember. There is a doubt in my mind whether 
we would handle it or not. 

Q. Wouldn’t you deem from reading the an- 
swer to that question that perhaps Mr. Willoughby 
was under some type of disability ? : 

A. It would infer that, but there is no C-number 
shown, and it could be retirement pay from one o 
the armed services. 

Q. You, of course, had access to the file wher 
that C-number could be obtained ? i 

A. No, those files were not maintained in our 
office [52] in Oakland. 

Q. Not in your office, but suppose a C-numbei 
were shown, you would go to the office where the 
files were kept? 

A. Well, I don’t remember the procedure, but 


j 
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in the event we would not have processed such an 
application, it would have been sent to the medical 
section, and they would have ascertained—or they 
would have obtained the C-file if they requested it. 
I don’t remember the procedure. 

The Court: Let me ask you, Mr. Denardo, the 
Oakland office is how designated ? 

The Witness: Veterans Administration, Insur- 
ance Branch No. 12. 

The Court: And where was the regional office? 

The Witness: Well, we had regional offices in 
San Francisco and Los Angeles. They are main- 
tained in most principal cities. 

The Court: TI see. 

The Witness: And I believe that the regional of- 
fice nearest the veteran’s home maintained the C- 
file. 

The Court: So the regional office in this case 
would be either San Francisco or Los Angeles? 

The Witness: That is right, if he resided in Cali- 
fornia. If he resided on the west coast, then the in- 
surance office would keep the insurance [53] rec- 
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CERTIFICATE BY CLERK 


I, John A. Childress, Clerk of the above-entitled 
Court, hereby certify that the items listed below 
constitute the transcript of record on appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit, in the above-entitled cause: 


A. The foregoing pages numbered 1 to 52, in- 
clusive, containing the original: 


Complaint ; 

Answer to Complaint; 

Pre-Trial Stipulation (marked as Defend- 
ants exhibit “A’") ; 

Order for Judgment; 

Findings of Fact, Conclusions of Law & 
Judgment ; 

Notice of Appeal; 

Statement of Points; 

Designation of Contents of Record on Ap- 
peal; 

Designation of Contents of Record on Ap- 
peal (by appellee) ; 

Stipulation & Order Thereon Extending | 
Time to Docket Record on Appeal; 


and a full, true and correct copy of Notification of 
Entry of Judgment; 


B. 1 volume of reporter’s Official Transcript of 
Proceedings for February 9, 1956; 
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C. Plaintiff’s Exhibits 1 through 14, inclusive, 
and Defendant’s exhibits A through P, inclusive. 


I further certify that my fees for preparing the 
foregoing record amounting to $1.60, has not been 
paid by appellant. 


Witness my hand and the seal of said District 
Court, this 21st day of March, 1957. 


JOHN A. CHILDRESS, 
Clerk ; 
By /s/ CHARLES E. JONES, 
Deputy. 


[Endorsed]: No. 15504. United States Court of 
Appeals for the Ninth Circuit. United States of 
America, Appellant, vs. Helen McCarthy Wil- 
loughby, Appellee. Transcript of Record. Appeal 
from the United States District Court for the 
‘Southern District of California, Northern Division. 


Filed April 1, 1957. 


/s/ PAUL P. O'BRIEN, 
‘Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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United States Court of Appeals 
for the Ninth Circuit 


C. A. No. 15504 


UNITED STATES OF AMERICA, 


Appellant, 
vs. 


HELEN McCARTHY WILLOUGHBY, 
Appellee. 


STATEMENT OF POINTS 


Appellant, United States of America, presents 
the following points upon which it intends to rely 
on appeal: 


1. The District Court erred in holding that Na- 
tional Life Insurance Policy No. 17,597,396 was im 
full force and effect at the death of John R. Wil- 
loughby and that the proceeds thereof were then 
due and payable to plaintiff. 


2. The District Court erred in holding that, in 
approving the insured’s application for reinstate- 
ment of insurance, the Insurance Section of the 
Veterans Administration is chargeable with actual 
notice of facts contained in the files of the Adminis- 
tration’s Claims Section. 


3. The District Court erred in holding that the 
Veterans Administration did not rely upon appli- 
cant’s false and fraudulent material statement of 
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comparative health when it reinstated the insured’s 
lapsed National Service Life Insurance Policy. 


4. The District Court erred in failing to hold 
that the reinstatements of the insured’s National 
Service Life Insurance Policy were obtained as a 
result of the insured’s false and fraudulent mis- 
representations. 


Dated: March 29, 1957. 


LAUGHLIN E. WATERS, 
United States Attorney ; 


RICHARD A. LAVINE, 
Assistant U. 8. Attorney, 
Chief, Civil Division. 
MELVIN RICHTER and 
SEYMOUR FARBER, 


Attorneys Department of 
Justice. 


/s/ HIRAM W. KWAN, 
Assistant U. 8. Attorney, 
Attorneys for Appellant. 


| [Endorsed]: Filed March 30, 1957. 


